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Introduction

In late January of 2012, residents of the Town of Madison and neighboring
Towns learned that EDP Renewables North America, LLC (also known as Horizon
Wind Energy) was well along in the process of planning a large wind turbine
project in the Southeastern portion of the Town. EDP is a subsidiary of EDP
Renovaeis, headquartered in Madrid, Spain whose assets are wholly-owned by
Energais de Portugal, headquartered in Lisbon, Portugal. In anticipation of
developing its project, EDP formed a single-purpose shell entity called Rolling
Upland Wind Farm, LLC and registered it in New York State on February 7, 2011.

EDP proposed to construct a 60MW wind energy facility consisting of thirty-six
(36) 492 foot tall turbines over an area of approximately 7,500 acres. EDP
submitted an application to the Town Planning Board, dated December 16,
2011, for a special permit to construct and operate its facility. As more
residents became aware of EDP’s plans, the community and a number of Town
officials began to question the wisdom of siting a project of this magnitude in
populated, developed areas. In connection with its application, EDP submitted
a Draft Generic Environmental Impact Statement, which was the subject of a
public hearing on April 18, 2012. A significant number of residents provided
their input at this hearing and elsewhere and urged the Town Board to consider
adopting a one year moratorium on wind development in the Town in order to
re-evaluate the Town’s existing Wind Power Facility Special Use Permit
Regulations in light of recent technological developments. The Town Board
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adopted this moratorium law on June 28, 2012, agreeing that the existing
regulations had not anticipated the possibility of a project involving a large
number of turbines as tall as the ones that EDP proposed.

EDP formally withdrew its application by letter, dated December 4, 2012, to the
Planning Board and announced its intention to submit to the review of the State
Siting Board pursuant to Article X of the Public Service Act. To date, EDP has
not acted on this intention.

The moratorium law directed the Planning Board to appoint a Wind Advisory
Committee to gather information and make recommendations to the Planning
Board. The Committee first met on July 19, 2012 and thereafter met regularly
on a monthly basis. This report and the draft Wind Power Facilities Law that the
Committee developed are the products of this collective effort and are hereby
submitted to the Planning Board in fulfillment of the Committee’s
responsibilities under the moratorium law.

Findings

The Committee viewed its role, first and foremost, as that of fact finder. The
Committee agreed that wind energy is a renewable resource that may be
converted to electricity and that it has the potential to reduce dependence on
non-renewable sources of energy.

However, careful regulation of the siting and operation of wind power facilities
is necessary to reduce negative impacts such facilities may cause. Potential
impacts include, but are not limited to, noise, vibration, shadow flicker, ice
throw, damage to roads, and contamination of soil and water. Additional
considerations are effects on wildlife, hunting, outdoor activities, and property
values. Furthermore, decommissioning is a significant concern. Adequate
assurances of financial resources to fund the decommissioning of turbines that
are either at the end of their useful life or are inoperable and the restoration of
land are critical. The Committee did extensive research about these possible
impacts. Indeed, as this report was being prepared, new studies have become
available. For instance, the issue of low frequency noise or infrasound



generated by wind turbines and its effects on the health and well-being of
people requires further careful study. A selected bibliography of the
Committee’s source material is attached as Appendix A. One thing is clear
from reviewing these materials: while people may differ in their opinions about
how large setbacks ought to be, the larger the setback from residences and
other structures, the less the negative impacts.

Because the State of New York has enacted Article X of the Public Service Law,
which allows the State to take control of the permitting process for industrial
scale wind energy facilities, the Town of Madison must establish reasonable
regulations so that the State’s Siting Board will seriously consider and honor the
Town’s development standards. Accordingly, the Committee fashioned a law
that is both reasoned and reasonable in order to insure that the Siting Board
will give the Town’s local law and the wishes of this community the greatest
possible deference when considering any project affecting the Town. The
regulations implementing Article X were adopted in July, 2012. To date, no
application has been submitted to the Siting Board for review for any project in
the State.

The Committee recognizes that the development of wind power is a laudable
goal that can bring revenue to the Town and to the people who agree to lease
their land for such development. At the same time, this development has the
potential to do harm. We agreed easily that proper siting of any wind project is
crucial to the resolution of these contradictions. We have attempted to create a
law that will protect our residential areas and those individuals who are not
willing to sign agreements with the developer, and, at the same time, permit
development in areas where the landowners desire or do not object to the siting
of large turbines on or near their property.

Summary of the Proposed Law

The law is divided into five parts. Article | spells out the purpose and intent of
the law and, most importantly, states the unanimous findings of the Committee
after extensive research and discussion. The materials cited in Appendix A of
this Report support these findings.



A Special Permit will be required in order to erect wind measurement towers
and small wind energy conversion systems (turbines) as well as large industrial
turbines. No wind measurement tower or small turbine may exceed 150 feet in
height. Small turbines are those that would be operated by residential or
commercial property owners to generate power for their own consumption. No
permit would be required under this law for any small turbine that is used
solely for agricultural or farm operations in a certified agricultural district.
Large industrial turbines may not exceed 390 feet in height. No special permit
would be transferrable unless the proposed transferee submits acceptable
evidence of its financial and operational ability to meet all of the requirements
of the law.

Article Il lays out the requirements for applying for a wind measurement tower
permit, notification requirements to the Town and to surrounding property
owners and development standards for wind measurement towers, such as
setback, height, operation and removal requirements. Currently, no permit is
required to erect a wind measurement tower, and the Town has no control
whatsoever over these towers.

Article Ill in a similar fashion lays out the requirements for applying for a permit
for small turbines and establishes development and operating standards for
them. These requirements are relatively modest since the Committee believes
that the installation and operation of small turbines to be owned and used by
residential and commercial property owners will not have a significant negative
impact on neighboring property owners and, therefore, should be encouraged.

Article IV addresses large industrial scale turbines and projects similar to the
one that EDP proposed. The Committee has attempted to cover important
issues that are not addressed by the Town’s current law such as site control
and the scope and size of large turbines and multi-turbine projects. We have
also learned from the Town’s experience with EDP that other issues needed to
be addressed with greater precision and in greater detail. The application and
notice requirements, development standards, safety measures, setback and
noise limits are relatively strict, but they are consistent with the provisions and
requirements of recently enacted wind facilities laws in other jurisdictions, both



in and out of New York State. Under the proposed law, for instance, it would
not be possible for the developer to obtain a special permit unless it
demonstrates in its application that it controls all of the property necessary to
construct the project described in the application. In addition, the terms of any
PILOT agreement would need to be determined before any special permit could
be granted. Both of these application requirements would protect the Town
from “bait and switch” tactics and the use of generic (not site-specific)
Environmental Impact Statements and ensure that the Town and the developer
have the opportunity to evaluate the viability of a project based upon actual
facts, as opposed to conjecture.

As mentioned above, the Committee has tried to create a balance. The
proposed law deliberately distinguishes between Participating and Non-
Participating Property Owners. A participating owner is a property owner who
has signed some sort of agreement with the developer. Participating owners
have made a conscious choice to live with the turbines and their effects. A
Non-participating owner is a property owner who has no agreement with the
developer. Non-Participating owners have either decided not to sign an
agreement with the developer and, in doing so, have chosen not to live among
industrial scale turbines, or they have been offered no choice in the matter.

The Committee believes that this element of choice is of utmost importance.
Non-participating owners are deserving of the greatest possible protections
against interference with their lives, their homes, their property, their safety
and their well-being. On the other hand, participating owners have made a
choice to live with and accept the consequences of their decisions. Their wishes
and right to use and dispose of their property as they see fit must be preserved
to the greatest extent possible.

Accordingly, the setback requirement for a large turbine is 3,560 feet from the
property line of any non-participating owner, whereas the setback requirement
for large turbines located on lands of participating owners is two and one-half
(2.5) times the Turbine Height from any other turbine or any house or other
structure. This is the minimum distance that the Committee felt would be safe
to account for potential equipment failure, ice throw and similar dangers. The
Planning Board may also modify participating owners’ noise limits, at its



discretion, provided that all of the adjacent participating owners have
consented to such modification. Our hope and intent is that large turbine
development will proceed in those areas of the Town where landowners are
most disposed toward such development, while preserving other areas of the
Town for more compatible uses, such as residential, agricultural and
commercial development.

Finally, Article V establishes requirements for liability insurance,
decommissioning, bonds and other financial assurances, regular inspections
and the consequences of any failure to maintain and operate a turbine,
application fees and penalties for violations of the law. These provisions are
consistent with the provisions of other recent local laws studied by the
Committee.

CONCLUSION

The Committee offers this report and the proposed Wind Power Facilities Law
for the Planning Board’s review and consideration. It is the profound hope of
those who have served on the Committee that the Planning Board will endorse
the Committee’s work and recommend the proposed law to the Town Board for
adoption substantially as written.



REPORT OF TOWN OF MADISON
WIND ADVISORY COMMITTEE

APPENDIX A - DRAFT #2
January 9, 2013

References

Ambrose, Stephen E. and Rand, Robert W. The Bruce McPherson Infrasound and
Low Frequency Noise Study. December 2011. Available from:
http://randacoustics.com/wind-turbine-sound/wind-turbines-published-
articles/the-bruce-mcpherson-ilfn-study/

Ambrose, Stephen E.; Rand, Robert W.; and Krogh, Carmen M.E. Falmouth,
Massachusetts Wind Turbine Infrasound and Low Frequency Noise
Measurements. August 2012. Available from: https://www.wind-
watch.org/documents/falmouth-massachusetts-wind-turbine-infrasound-
and-low-frequency-noise-measurements/

Carlton-Foss, John. Physics Treatment of Ice Throw. May 2010. Available from:
http://greenenergyclimatechange.wordpress.com/2011/05/10/physics-
treatment-of-ice-throw-from-wind-turbines/

Cummings, Jim. Wind Farm Noise 2011: Science and Policy Overview, Revision 2.
August 2011. Wind Farm Noise 2012: Science and Policy Overview.
November 2012. Acoustic Ecology Institute. Available from:
http://www.acousticecology.org/wind/

Dierer, S.; Oechslin, R.; and Cattin, R. Wind Turbines in Icing Conditions:
Performance and Predictions. Advances in Science and Research. September
2011. Available from: http://www.adv-sci-res.net/6/245/2011/asr-6-245-
2011.html



Federally Listed Endangered and Threatened Species and Candidate Species in
New York (By County). Revised July 2012. Available from:
http://www.fws.gov/northeast/nyfo/es/CoListCurrent.pdf

Frey, Barbara and Hadden, Peter. Wind Turbines and Proximity to Homes:
The Impact of Wind Turbine Noise on Health. January 2012. Available from:
http://www.windaction.org/documents/34025

Great Lakes Commission. State and Provincial Land-Based Wind Farm Siting
Policy in the Great Lakes Region: Summary and Analysis. January 2010.
Available from: http://www.glc.org

H-366 Vermont Setback Bill, Introduced 2011. Available from:
http://www.leg.state.vt.us/database/status/summary.cfm?Bill=H.0366&Sess
ion=2012

Haugen, Kathryn M.B. International Review of Policies and Recommendations for
Wind Turbine Setbacks from Residences: Noise, Shadow Flicker and Other
Concerns. Minnesota Department of Commerce: Energy Facility Permitting.
October 2011. Search online for the title to download a pdf copy of the
report.

Heintzelman, Martin D. and Tuttle, Carrie M. Values in the Wind: A Hedonic
Analysis of Wind Power Facilities. July 2011. Available from:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1803601

Massachusetts Department of Environmental Protection and Massachusetts
Department of Public Health. Wind Turbine Health Impact Study: Report of
Independent Expert Panel. January 2012. Available from:
http://www.mass.gov/dep/energy/wind/impactstudy.htm

Expert Independent Panel Members:
Jeffrey M. Ellenbogen, MD; MMSc

Assistant Professor of Neurology, Harvard Medical School
Division Chief, Sleep Medicine, Massachusetts General Hospital



Sheryl Grace, PhD; MS Aerospace & Mechanical Engineering
Associate Professor of Mechanical Engineering, Boston University

Wendy J Heiger-Bernays, PhD

Associate Professor of Environmental Health, Department of
Environmental Health, Boston University School of Public Health
Chair, Lexington Board of Health

James F. Manwell, PhD Mechanical Engineering; MS Electrical & Computer
Engineering; BA Biophysics

Professor and Director of the Wind Energy Center, Department of
Mechanical & Industrial Engineering University of Massachusetts, Amherst

Dora Anne Mills, MD, MPH, FAAP
State Health Officer, Maine 1996-2011
Vice President for Clinical Affairs, University of New England

Kimberly A. Sullivan, PhD
Research Assistant Professor of Environmental Health, Department of
Environmental Health, Boston University School of Public Health

Marc G. Weisskopf, ScD Epidemiology; PhD Neuroscience

Associate Professor of Environmental Health and Epidemiology,
Department of Environmental Health & Epidemiology, Harvard School of
Public Health

Facilitative Support provided by Susan L. Santos, PhD, FOCUS GROUP Risk
Communication and Environmental Management Consultants

New York Department of State. Municipal Regulation of Wind Energy Facilities.
Search online for the title to download a pdf copy of the presentation.

New York State Energy Research and Development Authority. Wind Energy
Toolkit. Prepared by AWS Truewind, LLC. May 2009. Available from:



http://www.nyserda.ny.gov/Renewables/Large-Wind/Wind-Energy-
Toolkit.aspx

Nissenbaum, M.A.; Aramini, J.J. and Hanning, C.D. Effects of Industrial Wind
Turbine Noise on Sleep and Health. Noise Health 2012; 14:237-43. Available
from: http://www.noiseandhealth.org/text.asp?2012/14/60/237/102961

Palmer, William K.G. Changes in Wind Turbine Setbacks. November 2009.
Available from: http://docs.wind-watch.org/changes-in-wind-turbine-
setbacks.pdf

Post, Willem. On Wind Turbine Noise and Air Pressure Pulses. Posted on The
Energy Collective, May 2012. Available from:
http://theenergycollective.com/node/84293

Rogers, Anthony L. Wind Turbine Noise, Infrasound and Noise Perception.
Renewable Energy Research Laboratory, University of Massachusetts at
Ambherst. January 2006. Search for title at:
http://www.windpoweringamerica.gov/

Rogers, Anthony L.; Manwell, James F. and Wright, Sally. Wind Turbine Acoustic
Noise. Prepared by the Renewable Energy Research Laboratory, Department
of Mechanical and Industrial Engineering, University of Massachusetts at
Ambherst. June 2002, amended January 2006. Available from:
http://www.energycentral.com/reference/whitepapers/102646/

Salkin, Patricia E. Renewable Energy and Land Use Regulation (Part 2). ALI-ABA
Business Law Course Materials Journal, p. 27. April 2010. Available at:
http://ssrn.com/abstract=1588766

Shepherd, Daniel; McBride, David; Welch, David; Dirks, Kim N. and Hill, Erin M.
Evaluating the Impact of Wind Turbine Noise on Health-Related Quality of
Life. Noise & Health. September-October 2011. Volume 15, Issue 54. Search
for title at: http://www.noiseandhealth.org

10



Town of Ashfield, Massachusetts. Summary of the Ashfield Wind Advisory
Committee Report. June 2011. Available from: ashfield.org/townlife/wind-
tyrbine-siting-advisory-committee.html

Town of Litchfield, Wind Energy Facilities Local Law 1-2012. Available from:
https://sites.google.com/site/litchfieldtownclerk/home/local-laws-1

Town of Orleans Citizens Wind Committee Report, Parts 1 and 2. 2009.
Available from: http://www.townoforleans.com/Orleans_Zoning.htm

Town of Rensselaerville Wind Power Committee Report. Wind Power Committee
Recommendations Report for Industrial Wind Power. July 2010. Available
from: http://www.rensselaerville.com/windstudy.php

Walker, Bruce; Hessler, David M.; Hessler, George F.; Rand, Robert and Schomer,
Paul. A Cooperative Measurement Survey and Analysis of Low Frequency and
Infrasound at the Shirley Wind Farm in Brown County, Wisconsin. December
2012. Available from: http://www.windaction.org/documents/36887

Wind laws of the following New York towns: Allegany, Augusta, Brandon,
Canadice, Castile, Dryden, Eden, Hammond, Hartsville, Henderson,
Hopkinton, Italy, Jefferson, Lyme, Meredith, Portland, Sheldon, Springwater,
Yates

Wind Ordinance Debate: The 1,000-foot Set-Back Standard. MasterResource.

January 2012. Available from:
http://www.masterresource.org/2012/01/wind-ordinance-offset-debate/

11





